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GENERAL EXPLANATORY NOTE:

[ ] Words in bold type in square brackeis indicate omissions from
exisling enactments.
Words underlined with a solid line indicate insertions in
existing enactments,

(English text signed hy the President. )
(Assented to 22 Angust 2008.)

ACT

To amend the Financial Intelligence Centre Act, 2001, so as to define or further
define certain words and expressions; to clarify the application of the Act in
relation to other laws; to extend the objectives and functions of the Centre; to
change the name of the Money Laundering Advisory Council; to clarify certain
provisions; to update references to legislation; to provide for the sharing of
information by the Centre and supervisory bodies; to provide for the issuance of
directives by the Centre and supervisory hodies: to provide for the registration of
accountable and reporting institutions; to clarify the roles and responsibilities of
supervisory bodies: to provide for written arrangements relating to the respective
roles and responsibilities of the Centre and supervisory bodies; to anthorise the
Centre and supervisory bodies to conduct inspections; to regulate certain
applications to court; io provide for administrative sanctions that may be imposed
by the Centre and supervisory bodies; to establish an appeal board to hear appeals
against decisions of the Centre or supervisory bodies; to make further provision for
offences; and to provide for matters connected therewith.

L IT ENACTED by the Parliament of the Republic of South Africa, as

fallows:—

Amendment of section 1 of Act 38 of 2001, as amended by section 27 of Act 33 of
2004

1. Section | of the Financial Intelligence Centre Act, 2001 (hereinafter referred to as
the principal Act), 1s hereby amended—
{a) hy the insertion in subscction (1) after the definition ol “accountable
institution™ of the following delinitions:
* ‘administrative sanction’ mcans a sanction referred Lo in section
‘appeal board’ means the appeal board c¢stablished by section 45E:™
{hj by the insertion in subsection (1) alter the definition of “authorised olficer™ of
the following definition:
" ‘bearer negotiable instrument’. tor the purposcs of this Act, means
any instrument that may on demand by the bearer thereof be converted to
the currency of the Republic or that ol another country, and includes.
amongst others, chegues. promissory noles or money orders;™:
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fc) by the substitution in subscction (1) for the definition of “Council™ of the
following definition:
*fCouncil’ means the [Meney] Counter-Money Laundering Advisory
Counail established by section 17;7;
fd) by the insertion in subscetion (1) alter the definidon of “entity” of the
following definition:
** finspector’ means a person appointed in terms of section 45A:7,
fej hy the insertion in subsection (1) after the definition of “National Director of
Public Prosecutions™ of the following definition:
“ ‘non-compliance’ means any act or omission, and ‘fails to comply’,
“failure o comply’ and ‘not complying’ have the same meaning:”:
(f) by the insertion in subsection (1) after the definition of “*supervisory body™ of
the following definition:
* ‘terrorist and relaled activities’ has the meaning assigned to it in
section | of the Protection of Constitutional Democracy Auainst Terrorist
and Related Activities Act, 2004 (Act No. 33 of 20043, and
{g) by the substitution in subscction (1) for the definition of “this Act’™ of the
following definition:
* ‘this Act’ includes [a regulation made in terms of section 77] any
regulation made or exemplion given under this Act;™.

Insertion of section 1A in Act 38 of 2001
2. The following section is hereby inserted in the principal Act after section 1:
“Application of Act when in conflict with other laws
1A. If any conflict, relating 10 the matters dealt with in this Act. arises

berween this Act and the provisions of any other law existing at the
commencement of this Act, save the Constitution, the provisions of this Act

prevail.”.

Amendment of section 3 of Act 38 of 2001, as amended by section 27 of Act 33 of
2004

3. Section 3 of the principal Act is hereby amended—
fae) by the subsiituiion in subsection (2} for paragraphs ra) and 1b) of the following
paragraphs, respeclively:
“a) o make information collected by it available to invesligating
authorities, supervisory bodics, the intelligence services and the
South African Revenue Services to facilitate the administration and
cnlorcement of the laws ot the Republic
(b) to cxchange information with [similar] bodies with similar
objecetives in other countries regarding money laondering activitics.
the financing of terrorist and related activities, and other similar
[offences.] activities:™": and
(b) by the addition of the following paragraph:
) w supervise and enforce compliance with this Act or any direclive
made in terms of this Act and to facilitate effective supervision and
enforcement by supervisory bodies.™.

20

o
h

30

40



O No. 31365 GOVERNMENT CGAZETTE. 27 AUGUST 2008

Act No, 11, 2008 FINANCIAL INTELLIGENCE CENTRE AMENDMENT ACT. 2004

Amendment of section 4 of Act 38 of 2001

4. Section 4 of the principal Act is hereby amended—
{a) by the substitution for paragraph (¢) of the following paragraph:

“(c) monitor and give guidance to accountable institutions, supervisory
bodies und other persons regarding the performance and compli-
ance by them of their dutics and [their compliance with the
provisions] obligations in terms of this Act or any directive made in
terms of this Act:™"; and

(b} by the addition of the (oHowing paragraphs:

“(e} annually review the implementation of this Act and submit a report

thereon to the Minister;

(f) implement a registration system in respect of all accountable
institutions and reportng institutions: and

(g) supervise and enforce compliance with this Act or any directive
made in terms of this Act by accountable institutions. reporting
institutions and other persons to whom the provisions of this Act
apply that—

(1) are not rcgulated or supervised by a supervisory body in terms
of this Act or any other law;

(ii) are regulated or supervised by a supervisory body in terms of
this Act or any other law, if that supervisory body fails to
enforce compliance despite any recommendation of the Centre
made in terms of section 44(b;.”"

Substitution of heading to Chapter 2 of Act 38 of 2001

5. The following heading is hereby substituted for the heading to Chapter 2:
“[MONEY] COUNTER-MONEY LAUNDERING ADVISORY COUN-
CIL".

Amendment of section 17 of Act 38 of 2001
6. The following section is hereby substituted for seetion 17 of the principal Act:
“Establishment

17. [A Money] A Counter-Money Laundering Advisory Council 1s
herchy established.™.

Amendment of section 26 of Act 38 of 2001

7. Section 26 of the principal Act is hereby amended by the substitution lor subscction
(1) of the [ollowing subsection:

“(1) An authorised representative of the Centre has access during ordinary
working hours to any records kept by or on behalf of an accountable institution in
terms of section 22 or sccuion 24, and may examine, make extracts from or copies
ol any such records for the purposes of obtaining further information in respect of
a repori made in terms of section 28, 28A. 29, J0(1) or 31.7.

Amendment of section 30 of Act 38 of 2001

8. Section 30 of the principal Act is hereby amended by the substitution {or subscction
(1) of the following subsection:

“(1) A person [intending to convey] who intends conveying or who has

conveyed or who is conveying an amount of cash or a bearer negotiable instrument
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in excess of the prescribed amount to or from the Republic must, [before that
person conveys the cash inte or out of the Republic] on demand, report the
preseribed particulars concerning that conveyance 10 a person authorised by the
Minister for this purposc.”.

Amendment of section 34 of Act 38 of 2001, as amended by section 27 of Act 33 of
2004

9. Section 34 of the principal Act is hereby amended by the substitution for subsection
(3) of the following subsection:

*(3) Subsection (1) does not apply to the carrying out of a transaction to which
the rules of an exchange licensed in terms of the [Stock Exchanges Control Act,
1985, or the Financial Markets Control Act, 1989] Sceurities Services Act, 2004
(Act No. 36 of 2004}, apply.™.

Amendment of section 36 of Act 38 of 2001

10. Scction 36 of the principal Act is hereby amended —
(&) by the substitution for subsections (1) and (2) of the following subsections,
respectively:

(1) i a supervisory body or the South African Revenue Service
knows or suspects that an accoumable institutionf, as a result of a
transaction concluded by or with the accountable institution,]
wittingly or unwittingly has received or 1s about to receive the proceeds
of unlawful activities or has been vsed or may be used in future for
money laundering purposes or for the purpose of any transaction
contemplated in section 29(1)d), it must advise the Centre and any
authority, service or_body contemplated in section 3 or any other
supervisory body thal, in the opinion of the supervisory body or the
South African Revenue Service, may have an interest therein, of that fact
and furnish [the Centre] them with all information and any records
regarding that knowlcdge or suspicion which [the Centre] they may
rcasonably require [for the achievement of its objectives] (o identify
the proceeds of unlawful activities or 1o combat _money [aundering
activities or financing ol terrorist and related activities.

(2) Tt the Centre helicves that a supervisory body or the South African
Revenue Service may have information indicating that an accountabic
institution], as a result of a transaction concluded by or with the
accountable institution,] wittingly or unwittingly has received or is
about to reccive the proceeds of unlawlul activities or has heen used or
may be used in future for money laundering purposes or for the purpose
of any wransaction conemplaied in seetion 29(1)(b). the Centre may
request that supervisory body or the South African Revenue Service to
confirm or rebut that beliel and the supervisory body or South Alrican
Revenue Service, as the case may be, must do so and, if that beliel is
confirmed. must furnish the Centre and any authority, service or body
referred to in section 3 or any other supervisory body identified by the
Ceatre that may have an interest in that matter with all information and
any records regarding that knowledge or suspicion which the Centre may
reasonably require for the achievement of its objectives.”.

Amendment of section 37 of Act 38 of 2001

11. Section 37 of the principal Act is hereby amended by the substitution for
subscetion (1) of the following subsection:

“(1) Subject w subscction (2), no duty of secrecy or confidentiality or any other
restriction on Lhe disclosure of information. whether imposed by legislation or arising
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from the common law or agrecment, allects compliance by an accountable institution,
supervisory hody, reporting institution, the South African Revenue Service ot any other
person with a provision of this Part. Part 4 and Chapter 4.7,

Amendment of section 38 of Act 38 of 2001

12. Section 38 of the principal Act 1s hereby amended by the substitution for
subsection (1) of the following subsection:

“(I) No action, whether criminal or civil. lics against an accountable institution,
reporting institution, supervisory body, the South African Revenue Service or any other
person complying in good faith with a provision of this Part, Part 4 and Chapter 4,
including any director, employce or other person acting on bebalf of such accountable
institution, reporting institution, supervisory body, the South African Revenue Service
or such other person.”.

Amendment of section 40 of Act 38 of 2001, as amended hy section 27 of Act 33 of
2004

13. Section 40 of the principal Act is hereby amended by the addition of the following
subsection:

“(7) The Ceatre may make available any information obtained by it during an
imspection to an organ of state, a supervisory body, other regulatory authority,
self-regulating association or organisation that is affected by or has an interest in
that information.™.

Insertion of sections 43A and 43B in Act 38 of 2001

14. The following sections are hereby inserted in Part 4 of Chapter 3 of the principal
Act, afier section 43

“Directives

43A. (1) The Centre may. by notice in the Gazette, issue a directive to all

institutions to whom the provisions of this Act apply. regarding the
application of this Act,

(2) The Cenure or a supervisory bady may, in writing. issuc a directive o
any category ol accountable institutions or category of reporting instit-
tions or other category of person o whom the provisions of this Act apply.
regarding the appiication of this Act.

(3) The Centre or a supervisory body may in writing. over and above any
dircetive contemplated in subsection {1} or (2), issue a directive to any
accountable institution, category of accountable institutions, reporting
institution. cat¢gory of reporting institutions or other person to whom the
provisions of this Act apply, to—

(a} provide the Centre or that supervisory body, as the case may be—
(1) with the information. reports or statistical returns specified in
the notice. at the tme or at the intervals specified in the notice;
and
(tiy within the period specified in the notice, with any document in
its possession or custody or under its control;
() cease or relrain from engaging in any act. omission or conduct in
contravennion of this Act:
(c) perform acts necessary to remedy an alleged non-compliance with this
Act; or
(d) perform acts necessary to meet any obligation imposed by this Act.
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(#4) The Centre or supervisory body may examine a document submitted
to itin terms of subsection (3)a} or make a copy thercol or part thereol,

(5) The costs incurred in complying with a directive must be borne by the
accountable institution, reporting institution or person concerned.

(0) (u) The Centre. in respect of any accountable institution or category | 5
of accountable instiwnions regulated or supervised by a supervisory body in
terms of this Aot or any other law, may issue a directive in accordance with
subsections (2) and (3 only if a supervisory body—

() failed to issuc o directive despite any recommendation of the Centre
made in terms of section 44¢6); or 10
(ii) lailed to issue a directive within the period specified by the Centre.

(B} A supervisory body may issue a directive in ferms ol this section only

after consulting the Centre on that directive.

Registration by accountable institution and reporting institution

43B. (1) Every accountahle institurion referred to in Schedule | and 15
every reporting institution referred 1o i Schedole 3 must. within the
prescribed period and in the prescribed mmanner, register with the Centre,

{2) The registration of an accountable institution and a reporting
instiution contemplated in subscction (1) must be accompanied by such
particulars as the Centre may require. 20

{3) The Centre must kecp and maintain a register of every accountable
institution and reporting instifution registered in terms of subsection ().

(4) A registered accoupiable institution or reporling institution must
notify the Centre. in writing, of any changes 10 the particulars furnished in
terms of this section within 90 days afier such a change. ™.

]
W

Amendment of section 45 of Act 38 of 2001

15. Scction 45 of the principal Act is hereby umended—
fa) by the substilution for subscction (1) of the following subsection:

(1) [Each] Every supervisory body is responsible for supervising and
enforcing compliance with [the provisions of this Chapter by each 30
accountable institution] this Act or any order. determination  or
directive made in terms of this Act by all accountable institutions
regulated or supervised by 1.7 and

{b) by the insertion alter subscetion (1) of the following subscctions:

“(1A)(a) The obligation referred to in subsection (1) Torms part of the 35
legislative mandate of any supervisory body and constitutes a core
function of that supervisory body.

(b) Any Act that regulates a supervisory body or authorises that
supervisory body 10 supervise or regulate any accountable institution
must be read as including subsection (1) and a supervisory body may | 40
utilise any fees or charges it is authorised o impose or collect to delray
expenditure incurred in performing its obligations under this Act or any
order, determination or directive made in terms ol this Act.

{1B) A supervisory body. in meeting its obligation relerred 10 in
subsection (1), may— 45


































